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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE

HELENA, MT

IN THE MATTER OF : ) CASE NO. INS-2006-43

)
THE PROPOSED DISCIPLINARY. ) MOTION FOR DEFAULT ORDER,
TREATMENT OF CRYSTAL CLEAN, ) ORDER OF RESTITUTION &
INC., SHANE DAYLEY and TAMI ) FINE
DAYLEY, husband and wife, )

)

Respondents. )

Michael Winsor, Staff Attorney for the Office of the Montana State Auditor, moves the
State Auditor for entry of a Default Order, an Order of Restitution and Fine against the
Respondents Crystal Clean, Inc., Shane Dayley and Tami Dayley due to said Respondents’
failure to respond to the Notice of Proposed Agency Action and Opportunity for Hearing
(Administrative Fine and Restitution) filed pursuant to 6.2.101, ARM and the Attorney General’s
Model Rule 10, 1.3.214.

The Montana Department of Insurance (Department) issued a Notice of Proposed Agency
Action and Opportunity for Hearing on October 30, 2006. The Notice of Proposed Agency
Action and Opportunity for Hearing was served, pursuant to Section 33-1-314, MCA, upon the
Respondents on the 31* day of October 2006 by mailing the same postage prepaid and addressed

to Respondents Shane and Tami Dayley at 573 Coliseum Drive, Billings, MT 59101 and Crystal




Clean’s registered agent Stewart R. Kirkpatrick, Esq. at 208 North Broadway, Suite 208,
Billings, MT 59101 as indicated in the certificate of service.

The Notice of Agency Action and Opportunity for Hearing notified Respondents of
allegations of violations of the Montana Insurance Code, the amount of the restitution sought by
the Department, and the potential imposition of a fine by the Commissioner pursuant to Section
33-1-317, MCA. According to Section 33-1-317, MCA the Commissioner may impose a fine
not to exceed $25,000.00 for each of the violations of the Insurance Code committed by the
Respondents in addition to all other penalties imposed by the State of Montana.

Respondents were further advised that they had 15 days from the date of their receipt of
the Notice of Agency Action and Opportunity for Hearing within which to request a hearing.
Respondents were further advised that their failure to file notice or request a hearing within 15
days would result in the entry of default for the disciplinary sanctions set forth in the Notice of
Agency Action and Opportunity for Hearing. More than a year has elapsed since service upon
the Respondents in which time the Respondents have failed to request a hearing or otherwise
respond as required.

In addition the Department asserts that the default is appropriate on the following
grounds:

ALLEGATIONS

1. This case was initiated as a result of an email from K.P. to former Deputy Insurance
Commissioner Alicia Pichette (Pichette) on January 24, 2005 requesting that Pichette determine
K.P.’s rights as an employee in an employee group health insurance policy issue and indicating

that her employer had withheld employee health insurance premiums subsequent to the health




insurance company’s termination of the group health insurance plan due to non-payment. K.P.
also indicated that she was pregnant and, as a result, had incurred and would incur medical
expenses.

2. K.P. was an employee of Crystal Clean, Inc. (Crystal Clean) and had group health
insurance through Blue Cross Blue Shield of Montana (BCBSMT) under Group #X33164-100-6.

3. At all times material hereto, Crystal Clean was a Montana corporation located in
Billings, Montana, and owned by Shane T. Dayley and his wife Tami L. Dayley. Shane T.
Dayley is or was Crystal Clean’s president and general manager and Tami L. Dayley is or was
Crystal Clean’s vice-president, secretary, bookkeeper, accounts payable clerk and payroll clerk.

4. Crystal Clean offered group health insurance to its employees after six months of
employment. Each employee would pay a portion of the group health insurance plan and Crystal
Clean would pay the remainder. The employees’ portion was withheld from each employee’s
paycheck.

5. In addition to K.P., Crystal Clean withheld insurance premiums from three other
employees namely: K.K., S.M., and P.P. There is no indication that Crystal Clean withheld
premiums from the wages or salary of Shane Dayley.

6. On September 7, 2004, Crystal Clean made a health insurance premium payment in
the amount of $3,172.42 for the coverage period of September 1, 2004 through October 1, 2004.
According to BCBSMT, this was the last payment it received from Crystal Clean.

7. During the pay periods of September 20, 2004 through February 6, 2005, Tami Dayley
continued to withhold the group health insurance premiums from D.K., K.P., S.M., and P.P.

8. Even though Crystal Clean had not made premium payments to BCBSMT since




September 7, 2004, Tami Dayley added K.P. to the health care plan with an effective date of
November 1, 2004.

9. In the period of September 20, 2004 through February 6, 2005, Tami Dayley withheld
a total of $1, 937.81 from D.K. and a total of $587.96 from P.P.

10. In the period of September 2, 2004 through November 21, 2004, Tami Dayley
withheld a total of $630.54 from S.M.

11. In the period of October 25, 2004 through January 30, 2005, Tami Dayley withheld a
total of $436.94 from K.P.

12. On or about November 30, 2004, Crystal Clean received notice in a letter from
BCBSMT that it had not received its October 1, 2005 payment. The letter gave Crystal Clean
until December 15, 2004 to pay in order to avoid termination upon which reinstatement would
not be available. Crystal Clean did not pay as requested.

13. On or about December 18, 2004, BCBSMT mailed each of Crystal Clean’s enrolled
employees a cancellation notice for their group health benefits effective October 1, 2004, for
non-payment by Crystal Clean.

14. This matter was investigated by Investigator Jerry E. Stier (Stier) who conducted
interviews of Crystal Clean employees: D.K., K.P. and P.P. From these interviews Stier obtained
statements from said employees consisting of admissions by Tami Dayley that she had actual
knowledge that premium payments were not made to BCBSMT and that she had intentionally
failed to make said payments while continuing to withhold wages from employees ostensibly for
payment of their insurance premiums. Tami Dayley accepted the money for premiums knowing

that coverage would not be provided due to cancellation.




15. Shane Dayley, in his capacity as president and general manager of Crystal Clean,
knew or should have known of the foregoing facts that may be imputed to him.

16. On March 18, 2005, Crystal Clean reimbursed K.P. for her share of the group health
insurance premiums that were withheld from her salary by check in the amount of $436.94.

17. The amount due BCBSMT by Crystal Clean as a result of the foregoing is
$10,110.23.

18. The total amount of employee group health insurance premiums withheld from
employee wages or salaries was $3,593.25.

CONCLUSIONS

1. Crystal Clean, Shane Dayley and Tami Dayley violated Mont. Code Ann. § 33-1-
1202(4) because they accepted premium money knowing that coverage would not be provided.

2. Crystal Clean, Shane Dayley and Tami Dayley are “person[s]” under Mont. Code Ann.
§ 33-17-102(11) upon whom the Commissioner may impose a fine under the authority of Mont.
Code Ann. § 33-1-317, and restitution pursuant to Mont. Code Ann. § 33-1-1211 for violations
of Mont. Code Ann. § 33-1-1202(4).

Therefore, the Department requests that a Default Order be issued imposing the following
against Respondents:

1. A fine of $ 1,000.00 for all violations of the Insurance Code; and

2. Restitution in the amount or $10,110.23 to BCBSMT.

DATED this Zday of March, 2008. Z y

Mike Winsor
Staff Attorney, Insurance Department




CERTIFICATE OF SERVICE

I hereby certify that this I mailed a true and correct copy of the foregoing MOTION FOR
DEFAULT ORDER, ORDER OF RESTITUTION & FINE to the following persons by

depositing the same in the United States Mail, certified on this __ [0 dayof _ YW\ ARed

2008, addressed as follows:

Crystal Clean, Inc.

c/o Stewart R. Kirkpatrick, Esq.
208 North Broadway, Suite 208
Billings, MT 59101

Shane and Tami Dayley

573 Coliseum Drive
Billings, MT 59102

(Dade St

Darla Sautter




