
BEFORE THE COMMISSIONER OF SECURITIES AND INSURANCE
MONTANA STATE AUDITOR

IN THE MATTER OF

CHERYL LANPHEAR.

CASE NO. INS-2012.108

FINAL AGENCY DECISION

Respondent.

The Commissioner of Securities and Insurance, Montana State Auditor

(Commissioner), has reviewed the Hearing Examiner's December 10,2012, Proposed

Findings of Fact, Conclusions of Law, and Order (Exhibit A) and December 12,2012,

Corrections to Proposed Findings of Fact, Conclusions of Law, and Order in this matter

(Exhibit B). The Proposed Order notified the Respondent that she had 30 days to file

exceptions to the Proposed Order and failure to respond within that time would constitute

a waiver of her right to judicial review of this decision. No exceptions were frled by the

Respondent. Therefore, the Commissioner finds good cause to enter the following:

ORDER

1. The Proposed Findings of Fact, Conclusions of Law, and Order (Exhibit

A) and the Corrections to Proposed Findings of Fact, Conclusions of Law, and Order

(Exhibit B) are adopted in their entirety as the Final Agency Decision in this matter and

by this reference are made apart of this Final Agency Decision;

FINAL AGENCY DECISION
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2. The Insure Montana Program properly requested repayment of the

premium assistance subsidy payments of $2,857.24 received by Cheryl Lanphear.

3. Since Cheryl Lanphear repaid the premium assistance subsidy payments

of $2,857.24 to the Insure Montana Program in May, 2012, no further payment is due

from her.

ICA J. EN
ission'er -of Securities and Insurance.

ntana State Auditor

following:

Bv Hand Deliverv:

Jennifer Massman
Attorney
Office of the Commissioner of Securities and

Insuranceo Montana State Auditor
840 Helena Avenue
Helena, MT 59601

By US mail. first-class postase paid:

Ms. Cheryl Lanphear
821 West Mendenhall
Bozeman. MT 59715

FINAL AGENCY DECISION
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SO ORDERE O tnl$a:of January, 2013.

CERTIFICATE OF SERVICE 

'^Iherebycertifytheforegoingwas,"*"ffi,January,20|3,tothe
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IN THE MATTER OF:

CHERYI, LA.\IPHEAR,

BEFORE THE MOMTA$IA STATE AUDITOR
AND COMMISSIONER OF INSURE.NCE A.[ID SECURITIES

HELENA, MONTANA

) Case No. INS-2012-108
)

) HEARTNG EXAMINER'S
) PROPOSEp

) FINDINGS OF FACT,
) CONCLUSIONS OF LAW,
) arvo oRDER

Petitioner.

Pursuant to mailed noticer orr Wednesday, August 22' 2Ot2, dt

the Office of the Conunissioner of Securities and Insurance,

Montana State Auditor (CSI), a contested case hearing was

conducted by the undersigned Hearing Examiner in this matter.

The hearing was conducted pursuant t,o the lrearing and appeals

provisions of the Montana Insurance Code (Mont. Code Ann. SS 33-

1-101, €t seq. ); the contested case Brovisions of the Montana

Administrative Procedure Act, (Mont. Code Arrn. SS 2-4'60t, €t

seq. ); and Montana's statutory' public particiBation in

governmental operat,ions notice and hearing provisions (Mont. Code

Ann. SS 2-3-LOt' et seq. ).

At the contested case hearing, ilennifer Massman, Legal

Counsel for the Cormnissioner of Securities and Insurance, Montana

EXHIBlT

Al

HEARING EXAIqINER'S PROI'OSE! FINDINGS OT FACT, CONCLUSIONS OF I,AW, AIVD ORDER -
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State Auditor (Conunissioner), represented the CSI. Respondent,

CheryJ- Lanphear (LanBhear) appeared pro se via t,eLephone.

Testimony was received on behaLf of CSI from .Tilt Sark,

director of ttre Insure Montana Program. L,anphear presented

testimony on behalf of herself.

The foLlowing document,ary $<hibits were received into

evidence via stipulation of the parties: Insure Montana 2009

Renewal- Application of Merl-in & Associates dated October 6, 2008,

(Exhibit 1); April- L9, 20LO, letter fromRosaLie MeLin of Big Sky

Insurance Associates, ITIJC, to Bl-ue Cross Bl-ue Shield of Montana

(Exhibit 2); Insure Montana Purchasing Pool Change Report Form of

Big Sky Insurance Associates, LTJC. dat,ed ApriJ. L9, 20LO,

(Uxhibit 3); Insure Montana EnpJ.oyee Premium Assistance

Application signed by Chery1 LanBhear and dated April L9, 20L0,

(Exhibit 4); BlueCross BLueShield Insure Montana 2OLL GrouB

HeaLth Benefits Plan Employer ELection Form of Big Sky Insurance

Associates, LLC, dated November 2, ZOLO, lnxhibit 5); BlueCross

BlueShieLd Insure Montana 2Ot2 GrouB Healt,h Benefits PLan

Employer Election Form of Big Sky Insurance' LLC, dated

November 23, 20LL, (Exhibit 5); March 23, 2OL2, letter from

Rosalie Melin of Big Sky Insurance Associates, LIrC to CSf Auditor

Janes Oster, with enclosures consisting of: two CSI Insure

Montana Hnployee Assistance Opt-fn Forms and a March 15, 2OL2,

HEARING E:(A![INER'S PROPO€ED I'INDINGS OF PACT, CONCI.USIONS OF I,AW, AIiID ORDER - 2
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Letter from Stacy Lanphear t,o CSI Auditor ilames Oster

(Exhibit 7); April 3, 2OL2, J-ett,er from CSI Auditor ilames Oster

to Cheryl Lanphear (Exhibit 8); April 3, 2012, e-rnaiL from Tom

Melin/Rosalie Melin to ilill Sark (Exhibit 9); April L9, 2OL2,

e-maiL from ifiLl Sark to Tom/Rosalie Melin and an Apri1 18, 20L2,

e-mail from Tom Me1in to ililL and,f,ames Sark (Exhibit 10);

April L9, 2OL2, e-mail from ilil-l- Sark to Tom Melin and ,Jarnes

Oster and an April L9, 2OL2, e-mail- from Tom Melin to iliLl- Sark

and ilames Oster (Exhibit 11); ApriJ- 24, 2OL2, e-maiJ- from Jil-l

Sark to Cheryl Lanphear, an April- 23, 2OL2, e-mail from Cheryl

Lanphear to ilil-L Sark and Renee Little, and an April 20, 2Ot2,

e-maiL from Cheryl Lanphear to .IilL Sark and Renee Litt,le

(Exhibit 12); May 1, 2OL2, letter from Cheryl- Lanphear to the

Montana CSI (Exhibit 13); May 1, 20L2, Insure Montana Plan of

Operation (E:<hibit 14); and SectLon 202-1 of the Insure Montana

PoJ-icy Manual regarding payments (Exhibit 15).

The following docrrmentary E:<hibits also were received into

evidence via stipulation of the parties: April 3, 2OL2, letter

from rJames Oster to Cheryl Lanphear (Exhibit A); April L9, 2OL2,

e-mail to ilil1 Sark and Renee Little from Tom Melin, an ABril Lg,

20L2, e-rnaiJ. from 'JiL1 Sark to Big Sky Insurance, rfames Oster,

and Renee Littl-e, and an April L9, 2OL2, e-mail from Tom Me1j_n to

Jil1 Sark and ,fames Oster (Exhibit B) ; April L9, 2OL2, e-maiJ-

HEARINC EXAI4INER'S PROPOSED FINDTNGS OF FACT, CONCIJUSIONS OF I,AW, AIVD ORDER
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from Tom Melin to Lanphear Insurance/Rosalie, an April L9, 20t2,

e-maiI from ,lil,L Sark to ,James Oster and Renee Little, and an

April 18, 2OL2, e-mail from Tom MeLin to ilill- Sark and ilames

Oster (gxhibit C); April L8, 20L2, letter from Insure Montana

Staff to CheryJ- Lanphear (gxhibiL f); CSI About Insure Montana

(gxhibit G); CSI Frequently Asked Questions (Exhibit H); CSr

Purchasing Pool - Premium Assistance progr€Lm (Exhibit I); and CSf

Insure Montana Topic - Compl-eting the Insure Montana Employee

annual onl-ine NProgram RenewaL" (Exhibit .l) .

In addition, in .Tune, 20L2, the parties entered into a

.Statement of Agreed tracts" consisting of ten (10) factual

statement,s.

From the testimonial and documentary evidence Bresented, the

Hearing Examiner makes Lhe fol-Lowing proposed:

FIIIDINGS OF FACT

1. JilL Sark (Sark) has been the Director of the Insure

Montana Program (Insure Montana or Program) since 2OO7. (Tr. 3-

4.) Prior Eo 2O07, Sark worked for the Montana Department of

Public Heal-th and Human Serwices in t,he public assistance area

for 24 years, followed by eight years as the Food Stamp Director.

(Tr. 4-5. )

2. The Program was enacted by the 2005 Montana Legisl-ature

with a January L,2006, beginning dat,e. (Tr.7.) The program

HEARING EXAIVIINER'S PROPOSED FIIIDINGS OT'FACT, CONCI,USIONS OF IJAW, ATiID ORDER - 4
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consisEs of: (i) a tax credit progran, and (ii) a SmaLL Business

HeaLth Insurance Purchasing Pool (Pool) program. (Tr. 5-6.)

3. The tax credit program of Insure Montana provides

refundable tax credits to businesses that provide group health

insurance for their empLoyees. (Tr. 5.) The purpose of the tax

credit is to offset some of t,he costs a participating business

incurs in providing group heaLth insurance to its employees.

(Tr. 5-6. )

4. The purchasing Pool program of fnsure Montana provides

refundable tax credits to participant businesses that provide

group health insurance to its empLoyees. (Tr. 6.) The purpose

of the PooI is to assist smaLl businesses "maintain" group health

insurance, and also provide group insurance purchasing power.

(fd.) The PooL program is impl-emented by providing:

( i ) a monthl-y Premium rncentive Payment to a
participant business t,hat pays aL Least 50e" of its
employee's premium, in order to offset that business's
cost by a percentage amount; and

(ii) a direct subsidy in the form of a Premium
Assistance Payment to an employee that pays a port,ion
of his/her monthly premirrm cost, which is based on t,he
amount of premirfii the empl-oyee Bays out-of-pocket and
the empLoyee's household in relation to a sliding scale
of the FederaL Poverty Level (FPL).

(Tr. 6, 26i Exhs. t4 and 15. )

5. In sum[rary, Insure Montana encouraetes employer

sponsored group health insurance by providing financial

HEARING EXA!{INER'S PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW, AAID ORDER - 5
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incentives in the form of refundabLe tax credits to businesses

that provide group heaLth insurance for their employees, or

Premium rncentive Payments (PIP) to businesses and Premium

Assistance Payments (PAP) to the empl-oyees when the employer

el-ects to participate in the purchasing Poo1. (Tr. 5'7.)

5. The Pool- has a Board of Directors (Board), four of

which are appointed by the Governor and three by t,he Conunissioner

of Insurance (COI). (Tr. 7.) The Board exercises authority onLy

over the Pool aspect of the Program. (fd. ) The Board develops

the Pool's Plan of Operation which incLudes each of the

respective calcuLation methodoLogies for the PIP and PAP. (Tr.

7, 9-10, 30; Exh. L4.\

7. As Director of the Program, Sark serves the Board, sets

policies, responds to LegisLative audits' and supervises staff,

incLuding purchasing pool speciaLists, tax credit specialists,

business analysts, and auditors. (Tr. 3-4-)

8. Since inception of the Prograrn, a participating

employer must pay at Least fifty percent (50e") of tfte empLoyee-

only premium amount of the plan that the business chooses to

offer to its employees in order to qual-ify for PIPs. (Tr.3O-32i

Exhs. L4, 15, and H. )

9. The PIP incentive payment to the business is based on

the employee premium. (Tr. 9.) If the employer (business) pays

HEARING EXa!4INER'S PROPOSED FINDINGS Of FACT, CONCLUSIONS OF LAW' AIID ORDER - 6
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one-half of the empl-oyee-onl-y premium, the business receives one-

half of its contribution (or one-quarter of the empl-oyee-on1y

premium) as a PIP. (fd. ) As an example, if the premium amount

for an empl-oyee was $SOO per month, and the business owner paid

5250 per month of that premium, the PIP incentive payment to the

business would be $125. (Tr.9; E:<trs. t4 (p. 5) and H. )

10. The PAP subsidy payment to the employee is based the

amount of the ernpl-oyee's out-of-pocket, cost for the prernium

multiplied by the percentage amount, for which the empLoyee is

eligible based on the ernployee's household income. (Tr. 10. )

Using comparative figures from the previous (prp) exampLe, if the

premium amount for an empLoyee was $500 per month and the

business was paying one-hal-f of that premium, the empl-oyee's out-

of-pocket cost would be $250. (rd.) If the empLoyee's household

income qual-ified the employee for a 50e" PAP pafrment, the premium

assistance subsidy would be #]-25. (Id. )

11. Prior to April 2010, MeLin & Associates Insurance

Agency (Melin & Associates) participated in the Program. (Stip.

Fact 1. )

!2. tn its initiaL application in 2005 for plan year 2007,

Melin & Associates indicated that the empJ-oyer contributed 502. of

the employee-onJ.y premiums. (Tr. 13.) In renewal. applications

submitted in 2OO7 and 2008 (rd. ), Melin & Associates did not

HEARING EX}MINER'S PROPOSED FINDINGS OF FACT, CONCIJUSIONS OF IJAW, A}ID ORDER - 7
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change its employer contribution from 509o toward the empLoyee-

onl-y premium. (r'Respondent's Review of Findings of Fact by

,Jennif er Massman" re ! proposed Finding of Fact 9. )

13. In its renewal application for health plan year 2009,

Me1in & Associates indicated that it contributed 50e" toward the

employee-onLy premium. (Tr. L4-L5; Exh. 1. )

L4. In April- 2010, Melin & Associates notified Insure

Montana's staff that the business was reorganizLng and changing

its name to Big Sky Insurance Associates, LLC (BiS Sky fnsurance)

and that three new ernpJ-oyees, including Chery1 Lanphear

(Lanphear), would be added to its coveragfe with the Progrann.

(Stip. FacE.2i Tr. 76; Exhs 2-3.) Lanphear received a.June L,

2010, effective date. (Id.)

15. The ApriL 20LO, letter regarding the reorganization of

tshe business and empLoyee additions did not indicat,e t,hat Big Sky

Insurance wanted to change the amount of the employer

contributsion Loward the employee-only premium from SQozo. (fr. L6;

Exh. 2.)

15. The Insure Montana Purchasing PooJ- Change Report Form

submitted by Big Sky Insurance to add Lanphear as a covered

employee also did not indicate a change from 50eo in the employer

contribution toward the employee-only premium. (Tr. L6-17;

Exh. 3. )

HEARING EXAIIIINER'S PROPOSED FINDINGS OF FACT, CONCI,USIONS OT I,AW, AIID ORDER - 8
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t7 . Lanphear submitted an empl-oyee PAP appLication dat,ed

April ]-9, 2010, to the Progr€Lm, stating her househoLd ineome

rangfe for calculating the PAP subsidy payment, and her bank

account information for electronic funds transfer of the monthly

PAP subsidy payment to trer personal- account. (Tr. t1i Exh. 4.)

The PAP appl-ication indicates it is a mandatory form. (Exh. 4.)

On April 24, 20L2, Sark expressed gratitude to Lanphear for

suggesting a question regarding out-of-pocket expenses be added

to the application form. (Tr. 2'7i Exh. L2.) Pursuant to this

suggestion, changes to t,he form were implemented in iluly 2Ot2.

(Tr. 27.)

18. When a participating business seeks to add a new

employee to its coverage, t,he Program sends an estimate to the

business and the insurance producer (insurance agent). (Tr. L7-

18. ) The estimate incl-udes the amount of the PAP subsidy pafrment

the employee would receive based on the empl.oyee's reported

househoLd income range, and al-so the amount that the employee

would be paying ouL-of-pocket for t,he coveragre. (Id. ) The out-

of-pocket amount can be estimated for coveragre for the empJ-oyee

on1y, the employee and spouse, or the empl-oyee and dependents.

(tr. 13.) The business is ereected to provide the estimate to

the empl-oyee so the employee can decide whether to purchase

HEARING EXAMINER'S PROPOSED FINDINGS OF FACT, CONCIJUSTONS OT LAW, AIVD ORDER - 9
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coverage for the employee-only or whether to purchase coverage

for other fami1y members. (rd. )

19. The Big Sky Insurance owner who compLeted the Program's

application for adding Lanphear was Rosalie Mel-in (Me1in). (Tr.

18-19; Exh. 3.) MeLin al-so acted as the insurance agent. (fr.

18-19, 55-55. )

20. The premium assistance subsidy payments made to

Lanphear through the Progr€Lm were paid directly to her personal

checking account. (Stip. Fact 3. ) The premium assist'ance

palrments were initial-l-y 9Oe" of Ms. Lanphear's portion of the

monthly premium and were subsequent3-y recaLculated at 70eo of her

portion of the monthLy Bremium. (rd.\

27. In November, 20L0, Big Sky Insurance completed an

Insure Montana empJ-oyer election form for the 2OLL pLan year.

(Tr. 19-2Oi Exh. 5.) Big Sky Insurance indicated that the

employerrs contribution to premium wouLd be 50eo of the employee-

only premium and that Lanphear woul-d part,icipate in ttre coverage.

(fd. ) The employer election form is signed by Melin as the group

lead.er for the business and as the insurance agent representing

the insurer. (rd. )

22. In October 20LL, the Program's website was updated to

include a section on "Business Contribution" which explained what

the business contribution toward the employee prerniurn needed to

HEARING EXAMINER'S PROPOSED FINDINGS OF FACT, CONCI,USIONS OF IJAW, AI\ID ORDER - 10
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be in order to qualify for the Program. (Tr. 45-45.) The

website incLuded examples of different business contributions

toward premium and the resul-ting emBloyee contributions toward

premium, e.g. if the business is conLributing 50e" of the

employee-only premium, then the othet 5o"zo must be contributed. by

the employeei if the business is contributing 100eo of the

employee-on1y premium, then the empLoyee's contribut,ion is zero.

(rd.)

23. Also in October 20LL, Renee Little (Littl-e), an Insure

Montana staff member, provided training to insurance agents

around Montana, incl-uding Mel-in, regarding t,he Program and the

business contribution examples on the web site. (Tr- 45-46-)

24. In November 2ott, Big Sky Insurance completed an Insure

Montana employer eLection form for the 2OL2 plan year. (Tr. 2Oi

Exh. 6.) Big Sky Insurance indicated that the employer's

contribution to premium wouLd be 50% of the empl-oyee-on1-y premium

and Lhat Lanphear would participate in the coverage. (Id. ) The

employer election form is signed by Melin as the group leader for

the business, and as the insurance agent represent'ing the

insurer" (fd. )

25. rn March 20L2, Insure Montana selected Big Sky

rnsurance for an.,raia. (Stip. Fact 4.) The rnsure Montana

HEARING EXAI'{INER'S PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW' A.IID ORDER - 11
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staff requested payroll records and coBies of monthly group

heaLth insurance bil,Ls. ( rd. )

26. rn a March 23, 2OL2, letter to Insure Montana Auditor,

.fames Oster, Melin of Big Sky Insurance expJ-ained that three

indeBendent insurance agencies, incLuding Mel-in & Associates

Insurance Agency and "Lanphear Agency" formed Big Sky Insurance.

(Stip. Fact 9i Tr. 2t-23; Exh. 7.) The business has three

separate offices and the owners of Big Sky Insurance are cowered

by the group heaLth insurance po1icy and participate in the

program. (fd.) Melin,s letter aLso states t,hat each independent

insurance agency in Big Sky Insurance "maintained its independent

status as far as the operation expenses of each office - rent,

power, phone syst,ems, supplies, insurance, employee wages, eEc."

(Tr. 2L-22; Exh. 7.)

27. EncLosed with Mel"in's March 23' 2Ot2, Letter was a

March 15, 2OL2, letter from \Stacy" Lanphear to Insure Montana

auditor, ilarnes Oster. (Tr.22-23; Exh. 7.) In her Letter, Stacy

Lanphear indicated that the Lanphear Agency had previousl-y paid

the insurance premiums for Stacy Lanphear and Chery] Lanphear

(Id., .\Respondent's Review of Findings of Fact by .fennifer

Massman" re3 proBosed Finding of Fact 25), but, going forward'

"Stacy and Cheryl [Lanphear] will each pay t,heir portion

personally, which wiLL be half the premium less the premium

HEARING EXAMINER'S PROPOSED FINDINGS OF FACT, CONCI.USIONS OF tAW, AI\ID ORDER - ].2
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assistance, which will be sent from Insure Montana directly to

the business tBigr Sky Insurancel" pursuant to the completed opt-

in f orm. (Id. I

28. The audit revealed that Lanphear,s employer paid 1002o

of the group health insurance premium for Lanphear from ,June

2010, through February 2Ot2. (Stip. Fact 5i Tr. 22-23; Exh. 7.)

29. In an April 3, 2OL2, letter to Lanphear, the Program's

staff requested reBafrment of aIJ- premium assistance subsidy

palrments made to Lanphear in the total amount of $2'857.24. The

letter also stated that because her ernpLoyer contributed 100e. of

the monthly group heaLth insurance premium for Lanphear, she was

not e1igibl-e to receive Bremium assistance subsidy payments under

the Progr€Lm. (StiB. Fact 6; Tr. 23-24; Exhs. 8 and A. )

30. In an ABril 3, 20L2, 1:05 p-m-, e-mail to Sark, Mel-in

stated, sI must admit that with our own €Jroup, I failed to inform

Stacy and CheryJ. Lanphear the [sic] need to have the empl-oyer pay

50e" and the emp3-oyee (them) Bay 50e"-" (Exh- 9i Tr- 24,55.)

31. In e-mail.s to Insure Montana, Melin asked why the PAP

overpayment to LanBhear had t,o be refunded to the Program instead

of the business (Lanphear Agency or Big Sky Insurance) that paid

t,he employee's portion of the premium. (Tr. 24; Exh. 9;

"Respondent's Review of Findings of Fact by ilennifer Massman" re:

proposed Finding of FacL 29.) She al-so asked wtrether it was

HEARING EXAMINER'S PROPOSED FINDINGS OF FACT, CONCI,USIONS OF LAW, AIVD ORDER - ].3
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possible to retroactiveLy apply the opt-in forn (to pay the

empl-oyee's premium assistance subsidy to the business) to the

date that Lanphear began coverage. (Tr. 24-25, 27i Exhs. 10 and

t2i .rRespondent,s Review of Findings of Fact by Jennifer Massman"

re: proposed Finding of Fact 29.)

32. Sark expLained that, the opt,-in form was not effective

until after it was signed and couLd not, be appJ-ied retroactively.

(rd.)

33. Ewen if the opt-in form trad been signed by Lanpheat,

when her coveragte began in 2010, there would stil-l- be an

overpayment in her case. ('rRespondent's Review of Findings of

Fact by ,fennifer Massrnatl" re: proposed Finding of Fact 31.) The

pAp subsidy payment is based on the enpl-oyee,s contribution

toward, or share of, the monthly premium. (Tr- 26.) The

employee,s contribution is often withheld from the empLoyee's

paycheck through a payroll deduction. (Tr. 18, 25, 35;

..Respondent, s Review of Findings of Fact by ,Jennif er Massman" re:

proposed Finding of Fact 31. ) The arnount of the PAP subsidy

pafrment is a percentage of the employee's contribution based on

the employee,s household income in rel-ation to a sl-iding scal-e of

the FederaL Poverty [evel (FPIr). (Tr. 6, 26; Exhs. 14-15. ) In

Lanphear's case, despite qualifying for premium assistance

subsidies of 'lOoro or g0"ro (Tr. 26), she was not eLigible for any

HEARING EXAMINER'S PROPOSED FINDINGS OF FACT' CONCLUSIONS OF IJAW, AM ORDER - 14
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PAP subsidy pal.ments because she made no personal contribution to

the monthly premium. (Tr. 26; Exh. LLi '\Respond,ent's Review of

rindings of Fact by ,Jennifer Massman" re: proposed Finding of

Fact 31. )

34. For example, if the monthly premium for the employee

was $500 and the empl.oyer paid the entire premium, the employer

would be eLigible to receive a PIP of $187.50 calcuLated as

f ol-l-ows: one-haLf of the minimum required empLoyer contribution,

which would be $125; and one-quarter of premium payments in

excess of the minimum required employer contribution, which would

be $52.50. (Tr. 35-35.) The employee may qualify for PAP

subsidy payments of 809" of the employee's contribution, based on

the employee's househoLd incomei however, if the employee does

not pay any of the premium, the ernBloyee is not eligible to

receive any PAP ($0 paid by the employee multiBLied by .80 equals

$0 in premium assistance subsidy). (Tr. 35-36; 57-58; Exhs. 11-

13 and 15i *Respondent's Review of Findings of Fact by Jennifer

Massman" re: proposed Finding of Fact 33.)

35. In March 2012, the Insure Montana staff began a

targeted income audit of Lanphear. (Tr. 4Oi Exh. F.. ) Based on

her verified household income, she could qualify for PAP payments

at the same percentage of her contribution to the monthly

premirrm. (Tr. aE 4O-4L; Exh. F. )

IIEARING EXAMINER'S PROPOSED TIDIDINGS OF FACT, CONCLUSIONS OF IJAW, ATID OR-DER - 15
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36. In a May 1, 2OL2, letter to the Office of the COI,

Lanphear requested a hearing. (Stip. Fact 7i Tr. 28i E+- 13-)

Stre aLso sent, a check for 52,857.24 to repay the PAP subsidy

payments in fuI1, but stated in her letter that she was paying it

under protest because she was requesting a hearing to contest the

repatrment to the Program. (.Id. )

37. Bigr Sky Insurance is registered with the Montana

secretrary of st,ate,s office as a member managed Limited Liability

Company. (Stip. Fact. 8.) Lanphear has been a member of Big Sky

Insurance since 2002, and became a manager of Big Sky Insurance

in 2010. (Id. )

38. Lanphear is an officer and director of Lanptrear Pratt,

Inc., an insurance agency in Bozeman, Montana, which is part of

Big Sky Insurance. (Stip. Fact 10.)

39. fn cross-examination, I-,anphear asked if her business

(Big Sky Insurance) could receive the extra 25"ro premium incentive

payment from Insurance Montana on the premium t,hat it paid for

her coverage in excess of the minimunr 509" contribution required

from ilune, 20LO, through February'2OL2. (Tr. 54-55.) Sark

expl"ained that t,he Program does not apply changes retroactively,

but only after the change is reported. (Id. ) The reason for

this is that the Program is not alLowed to retain or carry

forward any funds from year to year, but, instead is required to

HE.ARING EXAtrTINER'S PROPOSED FINDINGS OF FACT, CONCLUSIONS OF I,AW, AND ORDER - 16
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return any excess funds to the Tobacco Tax Fund which funds the

Program. (Tr. 55-56.) As a result, the Prograrn has limited

funds. (Tr. 55-55.) According to Sark, this is the sanne reason

underlying Insure Montana's internal policy that retroactive

changeS are not made that, cause an increase. (Tr- 55-)

40. Sark and Lanphear each testified t,hat Melin was the

insurance agent responsibl-e for getting the business and

employees enro11ed in t,he ProgrElm. (Tr. 18-19t 55.) Lanphear

further testified to not being toLd by her agent (MeLin) that a

personal-, nonbusiness contribution would be required from

Lanphear. (Tr. 6L, 66.) Melin admits that she failed to inform

Lanphear that, as the employee she would have to pay 50eo of the

premium. (Exh. 9; Tr. 24.) In addition to being Licensed. as a

property and casualty insurance agrent, MeLin aLso is licensed as

a health insurance agent. (Tr. 65-56.) Lanphear is not licensed

as a heaLth insurance agent and testified to knowing nothing

about health insurance. (Exh. 13.)

4L. The undersigned agrees with the contention of COI that

what exists here is not, an error by the Program, but a failure of

the insurance agent processing Lanphear's enrollment. Melin

simply failed to connunicate to L,anphear t,hat she needed to pay

50ozo, or that she needed to have an employee out-of-pocket

contribution. As the applicant, Lanphear clearly reLied upon her

HEARING EXAI4INER'S PROPOSED FIIilDINGS OF FACT, CONCLUSIONS OF LAW, AIiID ORDER - 17
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health insurance agent to provide the requisite enrollment

information and correctLy process that information. In this case

it was the health insurance agent's failure to provide the

requisite information t,o Lanphear that created the problem

alleged in this matt,er, and not CSI. Based on the facts as

presented., it was this failure, and not an appl-ication linguistic

omission that directLy caused and led to imposition of the refund

request.

From these foregoing findings of fact, the Hearing Examiner

makes the fol-Lowing proposed:

CONCLUSIONS OF LAW

1. The Conunissioner of Securit,ies and Insurance, Montana

State Auditor (Conunissioner) has jurisdiction over this matter

pursuant to Mont. Code Arrn. SS 2-15-1903 and 33-1-311.

2. Mont. Code Ann. S 33-1-311, requires the Conunissioner

to enforce the appl-icabl-e prowisions of the insurance laws of

this stsate. Under Mont. Code Ann. S 33-L-3LL(2) ' the

Conunissioner has authority as may be reasonabLy impLied by the

Insurance Code provisions.

3. The small business heal-th insurance pool is funded by

Montana cigarette and tobacco product taxes, and codified as part

of the Montana Insurance Code administered by the Insurance

Department of the Montana State Auditor's office. Mont,. Code

Ann. SS 33-1-301, 33-22-2001 et seq., and 53-6-L2OL(3)(f).

HEARING EXAMINER'S PROPOSED TINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER - 18
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4. The purpose of the srnall business health insurance pool

and the various credits is to make employer group heaLth

insurance more affordabLe for emBloyees and employers who work in

very smaLl businesses. Mont. Code Ann. S 33-22-2005; Mont.

Admin. R. 6.6.5202.

5. The Board of Directors of the SmaLl- Business Health

Insurance Pool is responsible for establ-ishing an operating pLan

for operation of the purchasing pooL, including the calculation

rnethod for t,he Premium Incentiwe Payments (PIP) and the Premium

Assistance Payments (PAP). Mont. Code Ann. SS 33-22-2003 and 33-

22-2004.

5. The PIP incentive payments to employers and the PAP

subsidy payments to employees must be paid pursuant to the plan

of operation impLemented by the Board and any appl.icabl-e

administrative ruLes. Mont. Code Ann. S 33-22-2007(3).

7. The Board of Directors adopt,ed pLan of operation

provides that the employer must pay 50eo of the employee-onl-y

premium amount for the plan selected. Generally, the premium

incentive pafrment to the employer is one-traLf of the employer's

contribution (or one-quarter of the employee-only premium) to the

monthly premium. (PLan of Operation, Exhibit 14.)

8. The premium assistance subsidy payment to the employee

is based on the amount of the emBJ-oyee's out-of-pocket cost for

the monthly premium rnultiplied by the percentage amount that the

HEARTNG EXAMINER'S PROPOSED FTNDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER _ 19
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employee is eligible for based on the empl-oyee's househol-d

income. (PLan of Operation, Exhibit 14.)

9. From ,June !, 2010' through February, 2Ot2, Cheryl

Lanphear was not eLigible to receiwe PAP subsidy payments because

she made no personal contribution to the monthl-y premium.

Therefore, despite quaLifying for premium assistance subsidies of

7O"ro ot 809" based on her household income, Lanphear was not

eligible to receive premium assistance subsidy payments ($0 paid

by Lanphear multipl-ied by .80 equal-s $O in premium assistance

subsidy). (P1an of Operation, Exhibit 14.)

From the foregoing Findings of Fact and Concl-usions of Law,

the Hearing Examiner Broposes to the Conunissioner the foll-owing:

ORDER

1. The Insure Montana Prograrn properLy requested repayment

of the premium assistance subsidy payments of S2,85'7.24 received

by CheryL Lanlrhear.

2. Since LanBhear repaid the premium assistance subsidy

pafzments of i2,857.24 to the Insure Montana Program in May, 20L2,

no further pafrment is due from her.

NOTICE OF NECESSITY TO FIIJE EXCEPTIONS TO THESE PROPOSED

FINDINGS OF FACT' CONCLUSIONS OF IJAW' AIiID ORDER

WITHIN 30 DAYS OF THE DATE OF THTS DECISION

Pursuant, to the Montana Administrat,ive
Procedures Act at Mont. Code Ann. S 2-4-621,
adversely affected parties in this case have

HEARING EXAMINER'S PROPOSED FTNDTNGS OF FACT, CONCIJUSIONS OF IJAW, AIVD OFJDER - 20
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the oBportunity to fil-e written exceptions
with supBorting briefs and to Bresent an oral
argument to the Cormnissioner of Securities
and Insurance or her designee. If a party
does not file exceptions to the abowe
Proposed Findings of Fact, Conclusions of Law
and Order with ttre Couunissioner of Securities
and Insurance, Office of the Stat,e Auditor,
at 840 Helena Avenue, Hel-ena, MT 59501'
within 30 days of the date of this decision,
this will- constitute a waiver of an adverseLy
affected party's right, to judiciaL review of
this decision pursuant to Mont. Code Ann.
S 2-4-702. ExceBtions must be filed in order
to exhaust all administrative remedies
awaiLable to any party who believes he/she is
aggrieved by this proposed decision.

Michael iI. eley, rr-ng Examiner

CERTIFICATE OF SERVICE

I do hereby certify I served a copy of the foregoing Hearing
Examiner's Proposed rindings of Fact, Conclusions of Law, and
order upon all parties of record on the 10th day of December,
2Ot2, by mailing, faxing, e-maiLing, or hand delivering a copy
thereof to:

Ms. Jennifer Massman
Special- Assistant Attorney

General
State Auditor's Office
840 He1ena Avenue
Helena, MT 59601

Ms. CheryJ- Lanphear
821 West Mendenhall
Bozeman, MT 59715

( , / : a,,l
s ', 

Lr r, rd rt Li i'ti ( I ( 'tur tin
Gwendolyn A. Vashro
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BEFORE THE MONTA}IA STATE AUDITOR
AIVD COMMISSIONER OF INSURAI{CE AIVD SECURITIES

HEIJENA' MONTANA

IN THE IVIATTER OF:

CHERYI, LAI{PHEAR,

) Case No" INS-2012-108
)

) RULE 50(a), M. R. CIV. P.
) CoRRECTTONS TO PROPOSED

) TTNDTNGS OF tr'Acr,
) CONCLUSIONS OF LAW,

Petitioner.

AIID ORDER

rn accordance with Rule 60(a) of the Montana RuLes of CiviL

Procedure (t'1. R. Civ. P.), the undersigned Hearing Officer hereby

issues the foLLowing corrections to his Proposed Findings of

Fact, Conclusions of L,aw, and Order issued on, and dated

December 10, 2OL2 (new material is underlined and deleted

material is stricken):

1. The portion at lines 6-7 of page 3 is hereby corrected

to read as foLlows:

e-mail from Tom/Rosa1_i-e. MeLin to ilill Sark and .Tames

Ost,er (E:<hibit 10);

2. The portion at lines t-4 of Bage 4 is hereby corrected

to read as follows:

HEARING EXAMINER'S RUIJE eO(a)' M. R. CIV. P. CORRECTIONS
TO PROPOSED FIDIDINGS OF FACT' CONCLUSTONS OF LAW, Al[D ORDER - 1
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from Torn/Ro-sa1ie. Mel,in t,o Lanphear Insurancel:Rc6a#.ic,
an ApriJ. L9, 2OL2, e-maiL from ,fill Sark to Biq Skv
Insurance/Rosalie, rJames Oster, and Renee lrittLe, and
an April 18, 2OL2, e-mail from Tom/Rosal-ie Melin to
JilL Sark and ilames Oster ($<hibit C);

3. Finding of Fact 3 at l-ines 3-9 of page 5 is herebv

coruected to read as follows:

3, Ttre tax credit Brogram of Insure Montana
provides refundabLe tax credits to businesses that
provid.e group health insurance for their employees.
(Tr. 5.) The purpose of the tax credit is t,o offset
some of the costs a part,icipating business incurs in
providing group health insurance to its emp3-oyees and
to assist smalL businesses maintain Grrouo health
insurance. (Tr.5-6.)

4. Finding of Fact 4 at Lines LO-23 of page 5 is hereby

corrected to read as foLlows:

4. The purchasing Pool program of Insure Montana
provides premium incentive pavments ffi
ercdi+s to participant businesses that provide group
health insurance to its employees and that did not have
aroup heaLth insurance in t,he past 24 rnonths. (Tr. 5.)
The purpose of the FooL is to assist srnall- businesses
and their enrpLovees afford # group heal-th
insurance, and aLso provide grouB insurance purchasing
power. (Tr. 6-7 ffi. ) The Pool program is impLemented
by providing:

(i) a monthly Premium Incentive Palzment to a
participant business that Bays at least 50eo of its
employee's premiurn, in order to offset that
business's cost by a percentage amounti and

(ii) a direct subsidy in the form of a
Prdmium Assistance Payment to an employee that
pays a port,ion of his/her monthly premium cost,
which is based on the amount of Bremium the
employee pays out,-of-pocket and the employee's

HE"ARING EXjAIIIINER'S RUIJE 50(a), M. R. CIV. P. CORRECTIONS
TO PROPOSEp FTNDINGS OE FACT, CONCT,USTONS OF LAW, AlilD ORDER - 2
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househoLd in relation to a sLiding
Federal Poverty LeveL (FPL).

scale of the

(Tr. 6, 26, Exhs. L4 and 15.)

Dat,ed this 12'b day of December, 2OL2.

CERTIFICATE OF SER\TICE

I do hereby cert,ify I served a copy of t,[e foregoing Hearing
Examiner's Rule 60(a), M. R. Civ. P. Corrections to Proposed
Findings of Fact, Conclusions of Law, and Order uBon aL1 parties
of record, on the 12th day of December, 20L2, by mailing, faxing,
e-mail-ing, or hand del,ivering a copy thereof to:

Ms. ilennifer Massman
Special- Assistant Attorney

GeneraL
State Auditor's Office
840 HeLena Avenue
Helena, MT 59601

Ms. Chery1 Lanphear
821 West MendenhaLL
Bozeman, MT 59715

,-{At/''l
,( frw.(_,", (\1 pU,.,, lA l,lft ,JLv,,u

Gwendoltm A. Vashro

HEARING EXAI4INER'S RIII,E 50(A),
TO PROPOSED FIIIDINGS OF FACT,

M. R. CIV. P. CORREC,|rIONS
CONCLUSIONS Of LAW, A\ID ORDER - 3

Michael- J.


