BEFORE THE COMMISSIONER OF SECURITIES AND INSURANCE

MONTANA STATE AUDITOR

IN THE MATTER OF: ) CASENOQO. INS-2019-73

)
MERVIN GRABER, an Individual } NOTICE OF PROPOSED AGENCY
(dba) TENNESSEE CHRISTIAN ) ACTION AND OPPORTUNITY FOR
MUTUAL MOTORIST AID. )} HEARING

)

)

)

Respondents, )
)

TO: MERVIN GRABER

2420 Mt, Tabor Rd.

Whiteville, TN 38075

The Office of the Montaia State Auditor, Commissioner of Securities and Insurance
(CSI), pursuant to the authority of the Montana Insurance Code, Mont. Code Ann, § 33-1-101 et
seq., sets forth the following allegations of fact, conclusions of law, order to cease and desist,
and notice of right to a hearing. Additionally, the CSI is proposing to the Commissioner of
Securities and Insurance, Montana State Auditor {Commissioner), that he take specific action

against Mervin Graber, dba Tennessee Christian Mutual Motorist Aid, for violations of the Code.

The Commissioner has authority to take such action under the provisions of §§ 33-1-102, 33-1-
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301,33-1-317, 33-1-318, 33-1-1302, 33-17-201, and 33-18-212, MCA. Service of process is
pursuant to § 33-1-314, MCA and Rule 4 of the Montana Rules of Civil Procedure.

ALLEGATIONS OF FACT

1. Mervin Graber is a Tennessee resident residing at 2420 Mt. Tabor Rd, Whiteville, TN
38075.

2. Graber is not licensed to sell insurance in the state of Montana or any other state.

3. Tennessee Christian Mutual Motorist Aid (TCMMA) is a dba of Mervin Graber.

4. Since at least January 2017, Graber has operated TCMMA as a motor vehicle Hability
ingurer.

5. Neither Graber nor TCMMA have a certificate of authority to operate the business of
insurance in Montana or any other state.

6. Graber has sold the unauthorized insurance to Montana residents.

7. Graber has collected premium from Montana residents for the unauthorized insurance.

8. On or about August 6, 2018, Graber sold an unauthorized insurance policy to Montana
resident D.M.

9. D.M. believed, based on Graber’s representations, that TCMMA’s unauthorized
insurance policy met the requirements of Montana’s “Motor Vehicle Insurance Responsibility
and Verification Act.” Mont. Code Ann. § 61-6-102, et seq. Only authorized insurers meet the
requirements of the Act.

10. Graber’s representations caused D.M. to present a declaration page from his unauthorized
insurance company, TCMMA, to the Whitefish City Court as proof of his compliance with the

Act,

Notice of Proposed Agency Action and Opportunity for Hearing 2



L 1. The State of Michigan previously issued a Cease and Desist Order against Mervin Graber
on January 15, 2013, for his sale of unauthorized insurance in that state.

12, An investigator from the CSI spoke with Graber on May 11, 2017, and informed him that
TCMMA was not an authorized insurer, and that Graber could not sell insurance in Montana

without a license.

CONCLUSIONS OF LAW

1. The Commissioner has jurisdiction over this matter. § 33-1-311, MCA.

2. The CSI administers the Code to protect insurance consumers. § 33-1-311(3).

3. Itis unlawful in the course of offering or selling insurance for a person to misrepresent a
material fact “known to the person to be untrue or made with a reckless indifference as to
whether it is true, with the intention of causing a person to rely upon the misrepresentation to that
relying person’s detriment[.]” Mont. Code. Ann. § 33-1-1302(1)(a). Graber violated § 33-1-
1302(1)(a) by:

a. knowingly providing D.M. with a declarations page for an unauthorized
insurance policy; and
b. intending D.M. to use the declarations page as proof of compliance with
the Motor Vehicle Insurance Responsibility and Verification Act.
4. Tt 1s unlawful for a person to “sell, solicit, or negotiate insurance or act as an insurance
producer in this state unless licensed as an insurance producer under this chapter.” Mont. Code
Ann. § 33-17-201. Graber violated § 33-17-201 by:

a. selling unauthorized insurance in the state of Montana without a license;

and
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b. soliciting unauthorized insurance in the state of Montana without a
license.

5. It is unlawful for a person to “willfully collect any sum as a premium or charge for
insurance that is not then provided . . . by an insurance policy issued by an insurer as authorized
by this code.” Mont. Code Ann. § 33-18-212(1). Graber violated § 33-18-212(1) by:

a. Collecting premium from Montana residents for unauthorized insurance.

RELIEF REQUESTED

The CSI seeks the following relief;
1. Pursuant to § 33-1-317, imposition of a fine not to exceed the maximum allowable by law
for each identifiable violation of the Code;
2. Pursuant to § 33-1-318, a final cease and desist order with respect to the conduct that is
the subject of the temporary cease and desist order filed herewith;
3. Pursuant to § 33-1-1302(5), an order creating a restitution fund to aid in the payment of

claims made against holders of the unauthorized insurance policies; and

4. Such other relief as the Commissioner deems appropriate,

D-!/L

DATED this / day of April, 2019.

/SN
K_TS'E(NJ MIN C. TILL
Att&z ey for CSI
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STATEMENT OF RIGHTS

You are entitled to a hearing to respond to these Notice of Proposed Agency Action, and
to present evidence and arguments on all issues involved in this case. You ray have a formal
hearing before a hearing examiner appointed by the Commissioner as provided in the Montana
Administrative Procedure Act, § 2-4-601 et seq.

You have a right to be represented by an attorney at any and all stages of this proceeding.
If you wish to contest the allegations herein, you must make a written request for a hearing
within 30 days of receipt of this document to:

Benjamin C. Tiller; Attorney,

Office of the Montana State Auditor,

Commissioner of Securities and Insurance

840 Helena Avenue

Helena, MT 59601
Your request for a hearing must contain an answer to the allegations set forth above. The
hearing shall then be held within 90 days of the CSI’s receipt of the hearing request, unless the
time is extended by agreement of the parties or by order of the hearing examiner. If you do not
request a hearing and the CST orders none, the above allegations will be declared the findings of
fact and the above conclusions of law will be declared the final conclusions of law.
Additionally, failure to request a hearing will result in the entry of a default order imposing any
sanctions available under Montana law, without any additional notice to you, pursuant to Mont.
Admin. R, 6.2.101, and the Attorney General’s Model Rule 10, Mont. Admin. R. 1,3,214,

Should you request a hearing, you have the right to be accompanied, represented, and
advised by an attorney. If the aftorney you choose has not been admitted to the practice of law in

the state of Montana, she or he must comply with the Montana State Bar for appearing pro hac

vice and the requirements of Application of American Smelting and Refining Co. (1973), 164
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Mont. 139, 520 P.2d 103 and Montana Supreme Court Commission on the Unauthorized

Practice of Law v. O 'Neil, 2006 MT 284, 334 Mont. 311, 147 P.3d 200.
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